' FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6TH FLOOR
WASHINGTON, D.C. 20006

April 7, 1989

SECRETARY OF LABCR : O VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON (MSHA), : Docket No. YORK 89-8-M
Petitioner ! A. C. No. 19-00970-05501
v. :  Chelnsford MII
POVERLEAU BROTHERS, | NC. , :
Respondent
DECI SI ON
ORDER _TO PAY

Appear ances: David L. Baskin, Esgq., O fice of the Solicitor
U S. Departnent of Labor, Boston, Massachusetts,
for Petitioner.

Bef or e: Judge Merlin

This case is a ﬁetition for the assessnment of three civil
penalties filed by the Secretary of Labor agai nst Ponerl eau
Brothers, Inc. At the hearing, the Solicitor advised that the
parties had agreed upon settlenent recommendations of all itens
for the originally assessed anobunts. The Solicitor placed the
recommendations on the record. The hearing in this matter took
place at the same tine as another case which was heard on the
merits.

Gtation Nos. 2853598 and 2853599 were issued for violations
of 30 CF.R § 56.9087 and § 56.9011, respectively. Upon a
review of the record, | amsatisfied that the proposed single
penal ty assessnents which are the original anounts are
appropriate for these itens.

Order No. 2853597 was issued for a violation of 30 C F. R
§ 56. 9003 because the No. 35 Euclid truck had not been equigged
with adequate brakes. The proposed settlenent is for the $500
ori?inally assessed penalty. MSHA found that the gravity of the
violation was serious, because it created the danger of a haul age
accident. The service brakes on the rear wheels did not function
and the hand brake could not hold the enpty truck on the ranp at
the primary crusher. Under such circunstances the nmachi ne coul d
have run out of control. In addition, the operator was negligent
since a routine exam nation of the machi ne woul d have reveal ed
this condition. The operator is small with no prior historﬁ.
However, in view of the substantial degree of gravity and the
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exi stence of negligence, | conclude $500 is an appropriate
penal ty anount for this violation.

In light of the foregoing, tt]
APPROVED agd t he operat orgi S %JQDEIQEDLF(SOBR?%%EO svathlerr]re% Sdéa;se
fromthe date of this decision.

—\ >

Paul Merlin )
Chi ef Adm nistrative Law Judge

Distribution:

David L. Baskin, Esq., Cffice of the Solicitor, U S. Dapartmant
or tabor, John F. Kennedy Federal Building, Covernnent Center,
Room 1803, Boston, MA 02203 (Certified Mail)

Porer | eau Brothers, Inc., Box 236, North Chel nsford, MA 01863
(Certified Mail)
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